
 

Just i f icat ion under Clause 4.6 of Wi l loughby Local Environmental  Plan 2012 – 

Except ions to Development Standards. 

 
42 Archer Street,  Chatswood 

Clause 4.3 Height of  Bui ldings 

 

Control       34m 

Proposed Height    90m 

Draft  LEP Amendment    90m 

 

 
1.0 Introduct ion 

 

The proposed development comprises the demol i t ion of the exist ing resident ial  f lat  

bui lding and the construct ion of a 26 storey resident ial  f lat  bui lding above four 

levels of basement car parking at 42 Archer Street,  Chatswood (SP4747).  

 

I t  is proposed to develop the subject si te by demol ishing the exist ing resident ial  

f lat  bui lding and construct ing a through-si te l ink along the north of  the si te and 
construct ing a 26 storey mixed use tower with four levels of  community faci l i t ies 

and 22 levels of  resident ial  accommodation.  The tower is constructed above four 

basement levels   comprising 28 parking spaces (  being 21 resident ial  spaces 

(accessible) and 7 community faci l i ty spaces (1 x accessible).   The basements 

include 8 x bicycle spaces; 2 x motorcycle spaces; loading bay and garbage 

col lect ion; 1 car wash bay and resident ial  storage.  The tower comprises four 

levels of community faci l i t ies and a resident ial  lobby at ground f loor with six 
community faci l i ty tenancies and 22 levels of  resident ial  accommodation 

comprising a total  of  42 uni ts (1 x 5 bed, 20 x 3 bed and 21 x 2 bed) with 

communal open space on levels 03 and 25.  

 

Extensive landscaping is provided predominately in deep soi l  to the street 

f rontages and the northern common boundary with extensive landscaping along the 

through-si te l ink between Archer Street and Claude Street to the rear.   The 

landscape plan ref lects extensive plant ing and includes the provision of 10 x 
tuckeroos along the northern boundary.  The street t ree plant ing is retained to 

maintain the publ ic domain and in conjunct ion with improvements to Archer and 

Claude Street providing pedestr ian and bicycle through-si te l inks between the 

streets.  

 



The proposal has been demonstrated to comprise a development that has been 

designed in accordance with the Counci l ’s pol ic ies and planning instruments and 

wi l l  make a posi t ive contr ibut ion to the neighbourhood and broader local i ty.     

 
The subject si te comprises an area of 1,115m2  wi th a frontage to Archer Street 

(east)  of  18.29m and a secondary frontage to Claude Street (west) of  18.29m.  The 

northern common boundary comprises 60.96m and adjoins 44 – 46 Archer Street 

and 41 Claude Street.   The southern common boundary comprises 60.96m and 

adjoins 38 – 40 Archer Street.  

 

The subject si te fal ls f rom south (RL91.06) to north (RL90.39) along Archer Street 

(0.67m) and fal ls (1.88m) from south-west (RL92.27) to north-east (RL90.39).   The 
subject si te accommodates a four storey resident ial  f lat  bui lding accommodating 12 

uni ts above ground f loor at  grade car parking. 

 

The subject si te is current ly zoned R4 High Density Resident ial  wi th a f loor space 

rat io of 1.7:1 and a height of  bui lding of 34m.  The subject s i te is in the process of 

being rezoned to B4 Mixed Use with a f loor space rat io of  6:1 and a height of  

bui lding of 90m.  The amendments have been exhibi ted and are considered to be 

imminent and certain.  
 

The si te is located on the fr inge of the Chatswood CBD and within 750m of 

Chatswood rai lway stat ion and interchange.  The si te is located within the 

resident ial  precinct south of Albert  Street and located within a high densi ty 

resident ial  area to the south of the CBD. The area is general ly character ised by a 

mix of mid-r ise resident ial  f lat  bui ldings of varying ages and styles. 

 
The subject si te is bounded by Archer Street to the east,  Claude Street to the west,  

south of the Albert  Avenue and north of Johnson Street.  The immediate area is 

developed with mixed use medium densi ty resident ial  uses.  The lands north of the 

si te have approval for high r ise high densi ty resident ial  and commercial  

development.    

 

The propert ies on the western side of Claude Street are current ly low densi ty single 

dwel l ings.  
 

Whi le the local  area is relat ively medium densi ty resident ial  uses i t  is character ised 

by good access to local  faci l i t ies and publ ic open space.  The local  context is also 

relat ively good in terms of pedestr ian connect iv i ty and the occurrence of local  

centres.  The local  and neighbourhood centres within the Wil loughby Local 



Government Area are located to the north-east and north-west with good retai l  

precincts and community faci l i t ies within close proximity to the si te.    

 

The subject si te is located immediately to the west of  the paci f ic Highway and north 
of the Gore Hi l l  Freeway.  This system offers excel lent access to the metropol i tan 

road network north and south.  These are highly traf f ic routes which offer l i t t le 

pedestr ian amenity and the current local  road network attempts to of fer al ternat ive 

pedestr ian and bicycle routes between these corr idors.  

 

The subject si te comprises 42 Archer Street,  Chatswood (SP4747) with an area of 

1,115m2  wi th a frontage to Archer Street (east)  of  18.29m and a secondary 

frontage to Claude Street (west)  of  18.29m.  The northern common boundary 
comprises 60.96m and adjoins 44 – 46 Archer Street and 41 Claude Street.   The 

southern common boundary comprises 60.96m and adjoins 38 – 40 Archer Street.  

 

The subject si te fal ls f rom south (RL91.06) to north (RL90.39) along Archer Street 

(0.67m) and fal ls (1.88m) from south-west (RL92.27) to north-east (RL90.39).   The 

subject si te accommodates a four storey resident ial  f lat  bui lding accommodating 12 

uni ts above ground f loor at  grade car parking. 

 

 
Survey Extract 

Source: LTS Surveying 2018 

 

The si te has two (2) street f rontages, with the main frontage being to Archer Street 
comprising approximately 18.29 metres along the eastern boundary, and a frontage 



of 18.29 metres to Claude Street along the western boundary. The common 

northern boundary comprises approximately 60.96 metres adjoining high densi ty 

resident ial  development.  The common southern boundary is approximately 60.96 

metres. 
 

 

 
Si te with 5m contour overlay Source: RPData 2022 

 
 

 
Si te with 5m contour overlay Source: RPData 2022 



 
Si te with 5m contour overlay Source: RPData 2022 

 

 

 
Si te with 5m contour overlay Source: RPData 2022 

 

The si te is located approximately 80m from bus stops on Archer Street that are 

served by regular services to the Sydney Central  Business Distr ict  and other 

centres. The si te is within walking distance to the CBD shops at to the north 

approximately 100m. 
 

 



 
42 Archer Street view north-west f rom Archer Street 

 

 
42 Archer Street southern elevat ion from Archer Street 



 
42 Archer Street view west of  Archer Street façade. 

 

 
42 Archer Street view south-west of  Archer Street façade. 



 
42 Archer Street view south-west of  Archer Street northern elevat ion. 

 

 
42 Archer Street view south-east f rom Claude Street western elevat ion. 

 



 
42 Archer Street view south-east f rom Claude Street northern elevat ion. 
 

 
42 Archer Street view south-east f rom Claude Street northern elevat ion. 

 

The local i ty accommodates a number of bui ldings of var ious ages and styles which 

are used as medium densi ty dwel l ings.  On-si te parking is avai lable on most si tes 



but on-street parking remains in demand. The bui ldings comprise mid-range 

resident ial  f lat  bui ldings.   

 

The land to the immediate south of the si te has been signi f icant ly modif ied by i ts 
use as the major f reeway north of the Sydney CBD.  The freeway corr idor is located 

below the level  of  the subject si te within acoust ic wal ls and for the most part  

screened by signi f icant  landscaping and open space. 

 

The subject si te does not contain any heri tage l isted i tems on Schedule 5 of the 

Wil loughby Local Environment Plan (LEP) 2012, nor is i t  located within a Heri tage 

Conservat ion Area (HCA).  A her i tage l isted i tem is located on the corner of Archer 

Street and Johnson Street and the area south of Johnson Street is a her i tage 
conservat ion area.  I t  is considered none of the bui ldings or structures in close 

proximity contain any histor ic and aesthet ic value. The exist ing bui ldings and 

structures do not meet the cr i ter ion for local  her i tage l ist ing and they do not form a 

part  of  any  Heri tage Conservat ion Area .   

 

The si te in i tsel f  does not meet the cr i ter ion for local  her i tage signi f icance nor 

does the history of use, contr ibut ion to the local  character or the community 

require any bui lding or structure to be retained and integrated into the 
redevelopment of  the si te.  

 

Clause 4.6 of the Wil loughby Local Environmental  Plan 2012 (WLEP 2012) enables 

Counci l  to grant consent for development even though the development var ies a 

development standard. The clause aims to provide an appropriate degree of 

f lexibi l i ty in applying certain development standards to achieve better outcomes for 

and from development.  
 

Clauses 4.6 (3) and (4)(a)( i i )  require that a consent authori ty be sat isf ied of three 

matters before grant ing consent to a development that contravenes a development 

standard, namely: 

1.  that the appl icant has adequately demonstrated that compl iance with the 

development standard is unreasonable or unnecessary in the circumstances 

of the case; 

2.  that the appl icant has adequately demonstrated that there are suff ic ient 
environmental  planning grounds to just i fy contravening the development 

standard; and 

3. that the proposed development wi l l  be in the publ ic interest because i t  is 

consistent with the object ives of the part icular standard and the object ives 

for development within the zone in which the development is proposed to be 



carr ied out.  

 

The consent authori ty ’s sat isfact ion to those matters must be informed by the 

object ive of providing f lexibi l i ty in the appl icat ion of the relevant control  to achieve 
better outcomes for and from the development in quest ion. 

 

The Land and Environment Court  has given considerat ion to the matters that must 

be addressed in relat ion to whether a var iat ion to development standards should 

be approved.  Whi le these cases or iginal ly referred to the former SEPP 1, the 

pr inciples st i l l  remain relevant,  more recent ly,  further guidance on the approach to 

apply to appl icat ions to vary development standards under clause 4.6 of the 

Standard Instrument was provided by the Land and Environment Court .   This 
Clause 4.6 gives considerat ion to the matters raised in:  

 

•  Big Property v Randwick City Counci l  [2021];  

•  HPG Projects Pty Ltd v Mosman Municipal  Counci l  [2021];  

•  Ini t ia l  Act ion Pty Ltd v Wool lahra Municipal  Counci l  [2018] NSWLEC 118; 

•  Tur land v Wingecarr ibee Shire Counci l  [2018] NSWLEC 1511;  

•  Four2Five Pty Ltd v Ashf ield Counci l  [2015] NSWLEC 1009; 

•  Micaul Holdings Pty Limited v Randwick City Counci l  [2015] NSWLEC 1386; 
and 

•  Moskovich v Waverley Counci l  [2016] NSWLEC 1015. 

•  Wehbe v Pi t twater Counci l  [2007] NSW LEC 827; and 

•  Winten Property Group Ltd v Wil loughby Counci l  [2001] 130 LGERA 79 at 

89;  

 

In accordance with the above requirements, this Clause 4.6 var iat ion request:  

 

2.  ident i f ies the development standard to be var ied;  
3.  ident i f ies the var iat ion sought;  

4.  establ ishes that compl iance with the development standard is unreasonable 

or unnecessary in the circumstances of the case; 

5.  demonstrates there are suff ic ient environmental  planning grounds to just i fy 

the contravent ion; 

6.  demonstrates that the proposed var iat ion is in the publ ic interest;  and 

7. provides an assessment of  the matters the secretary is required to consider 

before providing concurrence. 
 

This Clause 4.6 var iat ion request relates to the development standard for Height of  

Bui ldings under Clause 4.3 of the WLEP 2012 and should be read in conjunct ion 



with the Statement of  Environmental  Effects prepared by Mersonn dated June 2022 

as wel l  as the supplementary documentat ion submit ted to Counci l .  This Clause 4.6 

var iat ion request demonstrates that compl iance with the Height of  Bui ldings 

development standard is unreasonable and unnecessary in the circumstances of 
the case and that there are suff ic ient environmental  planning grounds to just i fy 

var iat ion to the standard. 

 

2.0  Development Standard to be Varied 

 

The development standard that is sought to be var ied as part  of  this appl icat ion is 

Clause 4.3 of the WLEP 2012, relat ing to the Height of  Bui ldings. Under the WLEP 

2012, the si te is af forded Height of  Bui ldings of 34m. 
 

3.0 Nature of the Variat ion Sought 

 

The maximum Height of  Bui ldings on the si te under the WLEP 2012 2012 for this 

appl icat ion is 34m. The proposed bui lding on the si te has a height of  90m and is in 

excess of the maximum Height of  Bui ldings development standard appl icable under 

the WLEP 2012 and requires a var iat ion to the maximum Height of  Bui ldings 

development standard through clause 4.6.   
 

The proposed development seeks consent to exceed the Height of  Bui ldings 

development standard appl icable under the WLEP 2012 by 165%. 

 

However,  i t  is noted that the amendment has been exhibi ted by the Counci l  and 

consequent ly is considered to be imminent and certain.  I t  is noted that the Height 

of  bui ldings proposed on the subject si te is 90m which is compl iant with the 
imminent and certain amendment.  

 

I t  is wel l  establ ished in case law that the extent of  the numerical  var iat ion does not 

form part  of  the test required to be exercised under Clause 4.6. Decisions in 

respect of  Micaul Holdings P/L V Randwick City Counci l  (55% exceedance of height 

and 20% exceedance of FSR) and Moskovich V Waverley Counci l  (65% exceedance 

of FSR) support  this.  

 
4.0 Clause 4.6(3)(a):  Compl iance with the development standard is unreasonable or 

unnecessary in the circumstances of the case. 

 

The f ive methods out l ined in Wehbe include: 

1. The object ives of the standard are achieved notwithstanding non-



compl iance with the standard (First  Method). 

2.  The underlying object ive or purpose of the standard is not relevant to the 

development and therefore compl iance is unnecessary (Second Method).  

3.  The underlying object or purpose would be defeated or thwarted i f  

compl iance was required and therefore compl iance is unreasonable (Third 

Method).  

4.  The development standard has been vir tual ly abandoned or destroyed by 

the Counci l 's own act ions in grant ing consents depart ing from the standard 

and hence compl iance with the standard is unnecessary and unreasonable 

(Fourth Method).  

5.  The zoning of the part icular land is unreasonable or inappropriate so that 

a development standard appropriate for that zoning is also unreasonable 

and unnecessary as i t  appl ies to the land and compl iance with the standard 

would be unreasonable or unnecessary. That is,  the part icular parcel  of  land 

should not have been included in the part icular zone (Fi f th Method).  

 

In this instance, the First  Method is of  part icular assistance in establ ishing that 

compl iance with a development standard is unreasonable or unnecessary. 

 

The environmental  planning grounds rel ied on in the wri t ten request under Clause 
4.6 must be suff ic ient to just i fy contravening the development standard. The focus 

is on the aspect of  the development that contravenes the development standard, 

not the development as a whole. Therefore, the environmental  planning grounds 

advanced in the wri t ten request must just i fy the contravent ion of the development 

standard and not simply promote the benef i ts of  carrying out the development as a 

whole ( Ini t ial  Act ion v Wool lahra Municipal  Counci l  [24] and Turland v 

Wingecarr ibee Shire Counci l  [42]) .  
 

In this instance the whole of the proposed development is the aspect of  the 

development that exceeds the development standard however,  i t  is noted that the 

amendment has been exhibi ted by the Counci l  and consequent ly is considered to 

be imminent and certain.  I t  is noted that the Height of  bui lding proposed on the 

subject si te is 90m which is compl iant with the imminent and certain amendment.   

As a resul t  of  the amendment wi l l  comply with the height control .  

 
The imminent and certain amendment would create tal ler tower on the fr inge of the 

Chatswood CBD.  The proposal reduces the footpr int  and sets back signi f icant ly so 

as to locate the tower form in  a way that responds to the surrounding high r ise 

bui ldings in the local i ty.   I t  is considered that the environmental  planning grounds 

just i fy the contravent ion of the development standard. 



 

 

4.1 The object ives of the development standard are achieved notwithstanding the 

non-compl iance (First  Method) 
 

The object ives of Clause 4.3 Height of  Bui ldings in WLEP 2012 2012 are; 

 

(1)  The object ives of this clause are as fol lows: 

 

(a)  to ensure that new development is in harmony with the bulk and scale of 

surrounding bui ldings and the streetscape, 

(b)  to minimise the impacts of new development on adjoining or nearby 

propert ies from disrupt ion of views, loss of pr ivacy, overshadowing or visual  

intrusion, 

(c)  to ensure a high visual  qual i ty of  the development when viewed from 

adjoining propert ies, the street,  waterways, publ ic reserves or foreshores, 

(d)  to minimise disrupt ion to exist ing views or to achieve reasonable view 

sharing from adjacent developments or f rom publ ic open spaces with the 

height and bulk of  the development,  

(e)  to set upper l imits for the height of  bui ldings that are consistent with the 

redevelopment potent ial  of  the relevant land given other development 

restr ict ions, such as f loor space and landscaping,  

( f )   to use maximum height l imits to assist  in responding to the current and 

desired future character of  the local i ty,  

(g)  to reinforce the pr imary character and land use of the ci ty centre of 

Chatswood with the area west of  the North Shore Rai l  Line, being the 

commercial  of f ice core of Chatswood, and the area east of  the North Shore 

Rai l  Line, being the retai l  shopping core of Chatswood, 

(h)  to achieve transi t ions in bui lding scale from higher intensi ty business 

and retai l  centres to surrounding resident ial  areas. 

 

 

(a)  to ensure that new development is in harmony with the bulk and scale of 

surrounding bui ldings and the streetscape, 

 
I t  is demonstrated in the plans that the proposal minimises any overshadowing, 

loss of pr ivacy and visual  impacts for the neighbouring propert ies consistent with 

the object ives of this clause.  The proposal presents as a bui lding predominant ly 

within the maximum height of  bui ldings as i t  presents to the street  but is wel l  



setback from the street f rontages and responds to the resident ial  towers in the 

local i ty.    

 

 
Sect ion  

 



 
Long Sect ion  

 

 

I t  is apparent f rom the photographs below that the immediate context comprises a 
number of high r ise resident ial  towers and the proposed hotel  tower fol lows this 



form being setback behind the streetscape bui ldings which contr ibute to the 

local i ty.  

 

 
Photomontage View West 
 

 
Photomontage View North-West 



 
Photomontage View South-West 

 

Al though the LEP and draft  LEP al low for extra height on the subject si te,  the 

proposal locates the bui lding element in a locat ion where the height of  mixed use 
bui ldings on the fr inge of the Chatswood which wi l l  change in the future.  I t  is 

considered that the height of  development is appropriate to the condit ion of the 

si te and i ts context.   I t  is considered that the proposal meets this object ive of the 

standard. 

 

(b)  to minimise the impacts of new development on adjoining or nearby 

propert ies from disrupt ion of views, loss of pr ivacy, overshadowing or visual  

intrusion, 

 

The proposed development provides an appropriate height t ransi t ions between new 

development and the bui ldings in local i ty by sett ing back the tower form from 

Archer Street and Claude Square.   

 

I t  is not ant ic ipated that any signi f icant view loss ar ises from the proposal given the 

si t ing of the bui lding and the distance of the high r ise resident ial  f lat  bui ldings to the 

north,  south and west.  The tower form effect ively si ts wel l  setback from the street 
edge and is considered to have minimal view impacts. 

I t  is apparent f rom considerat ion of the surrounding bui ldings to the north,  south and 

west where tal ler resident ial  f lat  bui ldings exist  that views are only obtained from 



the upper levels wel l  above the street wal l  height.     The bui ldings to the west and 

south of the si te are simi lar ly of  a level  wi th views obscured by the exist ing street 

t ree canopy and surrounding bui ldings. 

The bui lding envelope is setback 6m from the street f rontages, reinforcing the 

street character and providing deep soi l  zones. The Planning and Urban Design 

Strategy 2036 controls propose a maximum height l imit  of  90m.  A 4.5m wide 

through si te pedestr ian l ink is provided along the northern boundary, where level  

change is at  a minimum and the publ ic space can receive maximum solar access.  

Further sett ing back the tower form from the east and west ensures the resident ial  
apartments at 40 Archer St maintain a minimum of 2hrs of solar access on the 

winter solst ice.   A 3m tower side setback is provided to the southern boundary for 

f i re separat ion. 

 
The tower form is broken into two volumes - one facing east and one facing west.  
This break helps art iculate the north and south facades and relates the bui lding 

massing to the internal  planning.   

I t  is considered that on balance the proposal minimises the impacts of new 

development and is acceptable.  I t  is considered that the proposal meets this 

object ive of the standard.  The massing is stepped in height to create an 
art iculated and var ied roof l ine.  A single storey break between the podium and 

tower forms is introduced at Level 03 to emphasise the change of use between the 

podium and tower. 

 
The proposed massing does not overshadow any of the open spaces designated in 

the Planning and Urban Design Strategy 2036.  The proposed tower locat ion and 

massing has been developed to ensure solar access to the apartments located at 

38-40 Archer Street is maintained.   The Apartment Design Guide def ines solar 
access cr i ter ia as receiving a minimum of 2 hours direct sunl ight between 9 am and 

3 pm at midwinter,  to both the apartment balcony and l iv ing space.   The diagram 

on this page i l lustrates in plan the angle of the sun between 9am-11am and 1pm- 

3pm at midwinter,  and how this has def ined the constraining envelope of our 

proposal.  

 



 

 

 
 



Views from the sun 

 
 

 
 
 

 
 

 



 

 
 

The bui lding design has been developed to ensure visual pr ivacy between 
neighbouring bui ldings is considered at di f ferent scales. The diagrams below 

i l lustrate the 3 main strategies to manage visual  pr ivacy.  The bui lding massing 

has been designed to have a central  core and two bui lding forms facing east and 

west.   To avoid having apartments with a pr imary aspect to the north or south, the 

f loorplate has been l imited to two generously sized apartments with a pr imary 
or ientat ion to the east and west.    Within the apartments, the main l iv ing spaces 

have been located to have a pr imary aspect to the east and west,  away from the 

neighbouring bui ldings.   Large vert ical  screens to north and south facades to 

mit igate overlooking and provide visual  pr ivacy between neighbouring propert ies. 



These screens are speci f ical ly angled to direct views away from the neighbouring 

bui ldings. 

 

 
 
 
 

I t  is considered that the proposal meets this object ive of the standard.  

 

 

(c)  to ensure a high visual  qual i ty of  the development when viewed from 

adjoining propert ies, the street,  waterways, publ ic reserves or foreshores, 

 

The proposal consists of  a resident ial  tower and a podium containing a mix of  non-

resident ial  uses.  The three storey podium creates a human scale at the ground 

plane whi lst  a north facing through-si te l ink connect ing Claude Street with Archer 

Street del ivers an important component to achieving a permeable and accessible 
CBD. 

 
The tower contains a total  of  42 apartments over 21 resident ial  f loors.  Apartment 
layouts have been designed to maximise view, solar access and cross vent i lat ion, 

whi lst  vert ical  screens provide sun shading and visual  pr ivacy for residents.  

 
Roof terraces at Level 03 and Level 25 provides communal outdoor space for 

residents,  wi th both terraces having good solar access and part ial ly covered outdoor 

spaces for weather protect ion.  Set back from the streets,  the ground f loor aims to 

maximise act ive frontages to the streets and along the publ ic ly accessible through 

si te l ink.   

Overlooking Archer Street and the laneway, the resident ial  lobby is a generous 

space providing a highly vis ible front door to the bui lding. Foot t raf f ic moving 

through the laneway wi l l  pass two f lexible double storey retai l  uni ts.   

 



Basement access and bui lding services are discreet ly located along the southern 

side of the ground f loor.  The substat ion has been integrated within the bui lding, 

keeping the landscaped frontage to Archer Street clear of  obstruct ion. Vehicle 

access to the basement car park and loading dock is provided from Claude Street.  
A traf f ic management system al lows for a single lane ramp to the basement,  

maximising space on the ground f loor for act ive uses such as retai l  and entry 

lobbies. 

 
Envisioned as a local  l ink,  the twenty four hour pedestr ianised laneway is act ivated 

by retai l  f rontage and entry lobbies for the commercial  and community use above. 

North facing for maximum solar access, the laneway wi l l  provide an important l ink 

between Archer Street and Claude Street,  del iver ing a cr i t ical  publ ic domain 
component of  the Chatswood Planning and Urban Design Strategy 2036. 

Metal  awnings def ine a ser ies of bui lding entr ies along the laneway.   

The resident ial  lobby is located off  the Laneway adjacent to Archer Street.  The 

lobby is conceived as a generous arr ival  space welcoming residents home. 

Containing a smal l  lounge area and the residents mai lboxes, the space wi l l  be highly 
glazed for natural  l ight,  as wel l  as providing casual survei l lance of the laneway and 

Archer Street.  

On the Claude Street f rontage, the bui lding presents as a 3 storey podium, with the 

residents communal terrace located on Level 03. At ground, the retai l  tenancy 

fronts onto Claude Street creat ing an act ive corner.  Upper level  retai l  on Level 01 
and a community faci l i ty on Level 02 provide further act ivat ion and casual 

survei l lance of Claude Street.   Bui lding services and the vehicular entry to the 

basement have been discreet ly located in the south west corner of  the podium, and 

integrated into the overal l  podium design.  

 

Level  01 and 02 contain non-resident ial  uses within a podium volume. Level 01 

accommodates the upper f loors of the retai l  uni ts and a community faci l i ty,  whi lst  

Level  02 contains a ful l  f loor of  community faci l i t ies.    Fixed screening to the north 
and southern facades provide sun-shading, whi lst  ensuring pr ivacy to adjacent lots. 

 
Level  03 consists of  a community faci l i ty located to the eastern side of the plan, 
and a large communal resident ial  outdoor space is located to the western side of 

the plan.   The outdoor space consists of  an open air  landscaped terrace and a 

more sheltered BBQ area, which provides weather protect ion and pr ivacy from 

adjacent overlooking apartments. The terrace is set back from the perimeter with 

large planters,  softening the bui l t  form and creat ing an acoust ic and pr ivacy buffer.   



Sharing this f loor is a community faci l i ty which benef i ts f rom an east facing terrace 

overlooking Archer Street.  

 

 

I t  is considered that the proposal meets this object ive of the standard.  

 

(d)  to minimise disrupt ion to exist ing views or to achieve reasonable view 

sharing from adjacent developments or f rom publ ic open spaces with the 

height and bulk of  the development,  

 

The three bed apartment benef i ts f rom unobstructed views east towards the 
harbour and obl ique views to the Sydney CBD.  The two bed apartment benef i ts 

f rom unobstructed views west towards Chatswood CBD and over the local  suburban 

area.   Screened facades on the north and south provide angled views in the same 

direct ions. 

 

 
 

I t  is not ant ic ipated that any signi f icant view loss ar ises from the proposal given the 

si t ing of the bui lding and the distance of the high r ise resident ial  f lat  bui ldings to the 

north,  south and west.  The tower form effect ively si ts wel l  setback from the street 

edge and is considered to have minimal view impacts. 

I t  is apparent f rom considerat ion of the surrounding bui ldings to the north,  south and 

west where tal ler resident ial  f lat  bui ldings exist  that views are only obtained from 



the upper levels wel l  above the street wal l  height.     The bui ldings to the west and 

south of the si te are simi lar ly of  a level  with views obscured by the exist ing street 

t ree canopy and surrounding bui ldings.  

I t  is considered that the proposal meets this object ive of the standard. 

 
 

(e)  to set upper l imits for the height of  bui ldings that are consistent with the 

redevelopment potent ial  of  the relevant land given other development 

restr ict ions, such as f loor space and landscaping,  

 

The height of  the proposal is considered to be consistent with the desired 

character of  the local i ty and the surrounding bui ldings part icular ly at  zone 

boundaries.  The proposal provides an appropriate bui l t  form and land use intensi ty 

consistent with the adjoining propert ies and ensures compatibi l i ty by the proposal.    

 

The proposed development meets the other development restr ict ions of f loor space 
rat io and landscaping and deep soi l .  

 

I t  is considered that the proposal meets this object ive of the standard.  

 

( f )   to use maximum height l imits to assist  in responding to the current and 

desired future character of  the local i ty,  

 

I t  is noted that the proposed development is consistent with the desired future 
character of  the local i ty ( in that i t  has been exhibi ted and wi l l  be rezoned and is in 

transi t ion)  and the compl iance with the bui lding height control  means that this 

bui lding compl ies with the bui lding height control  consistent with this object ive. 

 

(g)  to reinforce the pr imary character and land use of the ci ty centre of 

Chatswood with the area west of  the North Shore Rai l  Line, being the 

commercial  of f ice core of Chatswood, and the area east of  the North Shore 

Rai l  Line, being the retai l  shopping core of Chatswood,  

 

This object ive is not appl icable to the subject si te. 

 

I t  is considered that on balance the compatibi l i ty outcome is acceptable.  I t  is 

considered that the proposal meets this object ive of the standard. 



 

I t  is demonstrated in the plans that the proposal minimises any overshadowing, 

loss of pr ivacy and visual  impacts for the neighbouring propert ies consistent with 

the object ives of this clause.  The proposed height breach is consistent with the 
imminent and certain planning controls and the bui lding wi l l  minimise any view or 

solar impacts.   Furthermore, i ts central  locat ion means that i t  wi l l  not be 

signi f icant ly vis ible from the streetscape or surrounding propert ies.   

 

The SEE detai ls that the proposal is largely consistent with the relevant 

environmental  planning instruments and does not give r ise to any adverse 

environmental  impacts in respect to overshadowing, t raf f ic,  her i tage, wind, 

ref lect iv i ty,  stormwater,  f looding, noise, waste, economic and social  impacts. 
 

I t  is considered that these object ives are met by the proposal.    

 

5.0 There are suff ic ient environmental  planning grounds to just i fy contravening the 

development standard 

 

Clause 4.6(3)(b) of  the WLEP 2012 2012 requires the departure from the 

development standard to be just i f ied by demonstrat ing: 
That there are suff ic ient environmental  planning grounds to just i fy contravening the 

development standard. 

 

There are suff ic ient environmental  planning grounds to just i fy a f lexible approach 

to the appl icat ion of the Height of  Bui ldings control  as i t  appl ies to the si te.  In 

Four2Five, the Court  found that the environmental  planning grounds advanced by 

the appl icant in a Clause 4.6 var iat ion request must be part icular to the 
circumstances of the proposed development on that si te.   

 

The appl icable circumstances that relate to the si te are discussed below. 

 

The proposal seeks f lexibi l i ty in the appl icat ion of the standard where the breach 

to the height control  ar ises from a bui lding, which is consistent in bulk and scale 

with the desired future character  and the imminent and certain planning controls.    

 
I t  is apparent f rom the views from the sun that the surrounding  bui ldings are 

minimal ly af fected and the proposal  provides good solar access and amenity with 

very low levels of  amenity impact to the neighbours.  This is considered to achieve 

f lexibi l i ty consistent with the object ives of this clause.  

 



The proposal provides for a better outcome in making avai lable extensive setbacks 

which benef i ts f rom high amenity and high levels of solar access and out look.  This 

is considered to be a better outcome consistent with the object ives of this clause.   

 
The proposal does not reduce publ ic views or signi f icant ly reduce solar access to 

publ ic spaces.  Shadow diagrams are provided with the appl icat ion.  

 

A considerat ion of the appl icat ion and the submit ted shadow diagrams demonstrate 

that no signi f icant overshadowing, pr ivacy, view or bulk and scale amenity impacts 

ar ise from the proposal.  I t  is considered that the proposal is the better planning 

outcome encouraged by the provisions of Clause 4.6. 

 
The proposed works above the height have no signi f icant view impact and cause no 

overshadowing, nor bulk or scale impacts to the exist ing surrounding dwel l ings. 

 

In the circumstances where there are sound environmental  and si te speci f ic 

suff ic ient environmental  planning grounds reasons for the breach to the height 

control  i t  is considered to just i fy contravent ion of the control  and consequent ly the 

except ion to the height control  standard under Clause 4.6 is considered 

acceptable. 
 

In this regard, there are suff ic ient environmental  planning grounds to just i fy 

contravening the development standard. The proposed addit ional  height sought in 

this Clause 4.6 better al lows the bui l t  form on the si te to achieve the desired future 

character of  the local i ty,  as expressed under the DCP, as compared to the do 

nothing scenario.  

 
6.0 I t  is in the publ ic interest because i t  is consistent with the object ives of the 

part icular standard and the zone. 

 

 6.1 Consistency with the object ives of the development standard. 

 

The proposed development is consistent with the object ives of the FSR 

development standard, for the reasons discussed in Sect ion 4.1 of this report .  

 
 6.2 Consistency with the Zoned R4 – High Density Resident ial  object ives. 

 

The object ives for development in this zone are; 

 

 



1   Object ives of zone 

•  To provide for the housing needs of the community within a high densi ty 

resident ial  environment.  

•   To provide a var iety of  housing types within a high densi ty resident ial  

environment.  

•   To enable other land uses that provide faci l i t ies or services to meet the day 

to day needs of residents.  

•   To al low for increased resident ial  densi ty in accessible locat ions, whi le 

minimising the potent ial  for adverse impacts of such increased densi ty on 

the eff ic iency and safety of the road network.  

•   To encourage innovat ive design in providing a comfortable and sustainable 

l iv ing environment that also has regard to solar access, pr ivacy, noise, 

views, vehicular access, parking and landscaping. 

 

The proposal provides for the housing needs of the community within a high 

densi ty resident ial  environment with good amenity and access to service and 

faci l i t ies in accordance with this object ive.  

 

The proposal provides a var iety of  housing types within a high densi ty resident ial  

environment in accordance with this object ive. 

 

The proposal al lows for increased resident ial  densi ty in accessible locat ions, whi le 

minimising the potent ial  for adverse impacts of such increased densi ty on the 

eff ic iency and safety of  the road network in accordance with this object ive.  

 

The proposal encourages innovat ive design in providing a comfortable and 

sustainable l iv ing environment that also has regard to solar access, pr ivacy, noise, 

views, vehicular access, parking and landscaping and i t  is noted these aspects 
have been reviewed by the design excel lence panel in accordance with this 

object ive. 

 

The proposal is considered to meet the object ives for development in the zone. 

 

The proposal is considered consistent with the object ives of the standard and for 

development in this zone as required by this subclause. 

 
The bulk and scale of the proposal is considered to be consistent with 

the desired future character of  the local i ty and provides an appropriate 

transi t ion in height between the relevant parts of  the new development.  

The proposal responds to the si te relat ing the proposed bui lding to the 



topography maximising amenity and solar access.  

 

The desired character of  the local i ty and the surrounding bui ldings and publ ic 

areas wi l l  cont inue to receive sat isfactory exposure to sky and sunl ight.   The 
proposal provides an appropriate bui l t  form and land use intensi ty consistent with 

the object ives of this clause. 

 

I t  is demonstrated in the plans that the proposal minimises any overshadowing, 

loss of pr ivacy and visual  impacts for the neighbouring propert ies consistent with 

the object ives of this clause.  The proposed external  works to the bui lding are at 

the rear of  the si te and located to minimise any view impacts.  

 
The SEE detai ls that the proposal is largely consistent with the relevant 

environmental  planning instruments and does not give r ise to any adverse 

environmental  impacts in respect to overshadowing, t raf f ic,  her i tage, wind, 

ref lect iv i ty,  stormwater,  f looding, noise, waste, economic and social  impacts.  I t  is 

considered that these object ives are met by the proposal.  

 

The proposal is considered consistent with the object ives of the standard and for 

development in this zone as required by this subclause. 
 

7.0 Secretary’s Concurrence. 

 

Under Clause 4.6(5) of  WLEP 2012 2012, the Secretary’s concurrence is required 

pr ior to any var iat ion being granted. The fol lowing sect ion provides a response to 

those matters set out in Clause 4.6(5) of  the WLEP 2012, which must be 

considered by the Secretary. 
 

Whether contravent ion of the development standard raises any matter of  

s igni f icance for State or regional environmental  planning. 

 

The var iat ion to the Height of  Bui ldings standard of WLEP 2012 2012 wi l l  not raise 

any matter in which could be deemed to have State or Regional s igni f icance. The 

extent of  var iat ion sought is minor in the context of  the bui lding heights.   

 
The publ ic benef i t  of  maintaining the development standard. 

 

Maintaining the development standard would not resul t  in any publ ic benef i t  in this 

si tuat ion. As detai led within the SEE, the height and bulk of  the exist ing bui lding is 

appropriate to the context and the proposal responds to the surrounding urban 



context and the requirements of the Wil loughby DCP and the amendments. 

 

The bui l t - form provided by the proposed bui lding is general ly consistent with the 

bulk and scale of the surrounding bui ldings, and requir ing compl iance with the 
Height of  Bui ldings standard would resul t  in an inconsistent bui lding form. 

 

The proposed development would al low the bui lding as a whole to better meet the 

object ives of the DCP.  The proposed variat ion to the Height of  Bui ldings standard 

therefore al lows the si te to better meet the object ives of the DCP, the amendments 

and the desired future character of  the area. DCPs are guiding documents 

prepared to express the desired future character;  protect the publ ic interest and 

are prepared through an extensive publ ic exhibi t ion process.  
 

Therefore, to better meet the object ives of the DCP can be said to improve the 

development’s presentat ion to the publ ic domain and is in the publ ic interest.  

 

Any other matters to be taken into considerat ion by the Secretary 

None.  

 

8.0 Conclusion 
 

The assessment above demonstrates that compl iance with the maximum Height of  

Bui ldings development standard contained in Clause 4.3 of WLEP 2012 is 

unreasonable and unnecessary in the circumstances of the case and that the 

just i f icat ion is wel l  founded on environmental  planning grounds. 

 

I t  is considered that the var iat ion al lows for the orderly and economic use of the 
land in an appropriate manner,  whi lst  also al lows for a superior outcome in 

planning and design terms. This Clause 4.6 var iat ion demonstrates, 

notwithstanding the non-compl iance with the maximum bui lding height development 

standard, that:  

 

•  The development as proposed wi l l  del iver a superior bui l t - form outcome in 
considerat ion of the si te ’s character ist ics and i ts locat ion amongst the 

surrounding bui ldings; 

•  The development as proposed wi l l  provide environmental  benef i ts part icular 

to the si te through improved amenity for future occupants of the 

development and for the surrounding area general ly;  and 

•  Compl iance with the development standard would be both unreasonable and 
unnecessary in the instance because the development is able to ful ly sat isfy 



the object ives of the R4 – High Density Resident ial  zone and the object ives 

of the Height of  Bui ldings development standard. 

 

The WLEP 2012 appl ies a maximum Height of  Bui ldings development standard for 
the si te of  34m. The proposed development has a height of  90m and is therefore in 

compl iance with the imminent and certain of the maximum Height of  Bui ldings 

development standard al lowable under the WLEP 2012 amendment.  

 

This var iat ion therefore seeks consent for the proposed works as consistent with 

the speci f ic si te constraints and the character and form of the surrounding 

bui ldings and does not resul t  in an over development of  the si te or any adverse 

impacts on the publ ic domain. The proposed addit ional  height is commensurate 
with surrounding developments and the bui l t  form that character ises the local i ty.  I t  

is also consistent with the design approach appl ied to other bui ldings within the 

immediate vic ini ty.  

 

Consistent with the aim of Clause 4.6 to provide an appropriate degree of f lexibi l i ty 

to achieve better outcomes for and from development,  a departure from the Height 

of  Bui ldings development standard is considered appropriate in these 

circumstances. 
 

Despite the numerical  non-compl iance with the Height of  Bui ldings development 

standard, the proposed development is considered to sat isfy the object ives of the 

development standard and the R4 – High Density Resident ial  zone. 

 

The proposal wi l l  provide environmental  benef i ts part icular to the si te through the 

provision of equi table access and improved amenity for future occupants of the 
development and for the surrounding area general ly.  On this basis,  the Clause 4.6 

var iat ion is considered wel l  founded and should be supported. 

 

In this instance i t  is considered appropriate to make an except ion to the Height of  

Bui ldings development standard under the provisions of Clause 4.6 for the reasons 

out l ined in the preceding discussion. 

 

Signature:                                      

Name: Andrew Darroch 

Date: June 2022 


